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How will this report be used? 

This is a brief description of how this report will be used for the benefit of people unfamiliar with the planning system.  If you have 
concerns about a specific issue you should seek independent advice. 

The planning authority must consider this report before deciding whether or not to adopt the Amendment. 
[section 27(1) of the Planning and Environment Act 1987 (the Act)] 

For the Amendment to proceed, it must be adopted by the planning authority and then sent to the Minister for Planning for approval. 

The planning authority is not obliged to follow the recommendations of the Panel, but it must give its reasons if it does not follow 
the recommendations. [section 31 (1) of the Act, and section 9 of the Planning and Environment Regulations 2015] 

If approved by the Minister for Planning a formal change will be made to the planning scheme.  Notice of approval of the Amendment 
will be published in the Government Gazette. [section 37 of the Act] 
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Act Planning and Environment Act 1987 

Council Mitchell Shire Council 

DELWP Department of Environment, Land, Water and Planning  

EPA Environment Protection Authority 

FBKRT Friends of the Bendigo-Kilmore Rail Trail 

FZ Farming Zone 

GBCMA Goulburn Broken Catchment Management Authority 

GRZ General Residential Zone 

GVW Goulburn Valley Water 

MD1 Ministerial Direction 1 - Potentially Contaminated Land 
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Overview 

Amendment summary  

The Amendment Mitchell Planning Scheme Amendment C139 

Brief description The Amendment corrects zone map anomalies 

Subject land Land within Bylands, Kilmore and Wandong 

Planning Authority Mitchell Shire Council 

Authorisation Conditional authorisation in an email dated 6 May 2019, including 
the need to demonstrate that the Amendment is consistent with 
Ministerial Direction 19 

Exhibition 27 September to 8 November 2019 

Submissions Number of submissions: 11  

- Goulburn Valley Water (GVW) 

- Kalocade Pty Ltd 

- Department of Environment, Land, Water and Planning (DELWP) 

- Hidden Valley Australia Pty Ltd 

- Environment Protection Authority (EPA) 

- Friends of the Bendigo-Kilmore Rail Trail (FBKRT) 

- Catherine Fasso 

- Goulburn Broken Catchment Management Authority (GBCMA) 

- John Cellante 

- Mark Peters 

- VicTrack 
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Panel process  

The Panel Michael Kirsch (Chair) 

Directions Hearing Held ‘on the papers’, directions and timetable issued on 12 June 
2020 

Panel Hearing Via video conference, 26 June 2020 

Site inspections No on-site inspections were undertaken 

The Panel relied on aerial photographs and photographs and videos 
provided by Council and submitters 

Appearances Mitchell Shire Council represented by Justin Harding 

Friends of Bendigo-Kilmore Rail Trail represented by Lindsay Clay 

Catherine Fasso 

Leon and Montserrat Pezzimenti 

Citation Mitchell PSA C139 [2020] PPV 

Date of this Report 1 July 2020 
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Executive summary 

Mitchell Planning Scheme Amendment C139 (the Amendment) seeks to correct various zoning 
anomalies that affect land in Wandong, Bylands and Kilmore. 

The only contested element of the Amendment was the proposed rezoning of a section of the 
former Wandong, Heathcote and Sandhurst rail line from Public Use Zone 4 to Farming Zone.  
The rezoning was supported by various landowners, including VicTrack, but opposed in part 
by two submitters. 

The objectors submitted that the land owned by VicTrack should be retained in public 
ownership and be used for public open space purposes, potentially as part of a rail trail 
through the area.  A submission was also received from the Environment Protection Authority 
(EPA) that related to possible contamination of the former rail line. 

The Panel agrees with Council that this rezoning is consistent with the Ministerial Direction on 
the Form and Content of Planning Schemes which requires that privately owned land not be 
subject to a ‘public’ zone.  It will also facilitate the sale of land owned by VicTrack that is now 
deemed to be ‘surplus to requirements’.  In relation to the EPA submission, the Panel is 
satisfied that Council has appropriately considered and responded to these matters. 

The Panel acknowledges the support for a rail trail through this area and the retention of the 
VicTrack land in public ownership, but these are matters for Council to consider and are not 
reasons for retaining the current zone or applying an alternative ‘public’ zone at this time. 

The Panel is satisfied that the Amendment should proceed, including the proposed rezoning 
of the former rail line. 

Recommendation 

Based on the reasons set out in this Report, the Panel recommends that Mitchell Planning 
Scheme Amendment C139 be adopted as exhibited. 
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1 Introduction 

1.1 The Amendment 

(i) Amendment description 

The purpose of the Amendment is to correct various zoning anomalies that affect public and 
private land in Wandong, Bylands and Kilmore. 

More specifically, the Amendment proposes to: 

• rezone land located in Bylands (south of Union Lane) and Wandong, (south of Arkells 
Lane) from Public Use Zone 4 (PUZ4) to Farming Zone (FZ) 

• rezone part of 52-65 Anderson Road, Kilmore from FZ and Public Use Zone 6 (PUZ6) 
to Public Use Zone 1 (PUZ1) 

• rezone part of 52-65 Anderson Road, Kilmore from PUZ1 to FZ 

• rezone part of 50 Anderson Road, Kilmore from PUZ6 to FZ 

• rezone 3279 Epping-Kilmore Road, Wandong from Low Density Residential Zone to 
Public Park and Recreation Zone 

• rezone land fronting the western end of Rutledge Street, Kilmore from Road Zone 
Category 2 and Special Use Zone Schedule 4 to General Residential Zone Schedule 1 

• rezone the road reserve at the intersection of Rutledge Street and Sutherland Street, 
Kilmore from Special Use Zone 4 to Road Zone Schedule 2. 

The Amendment is intended to correct zoning anomalies associated with: 

• the former rail line that connected Heathcote to Kilmore 

• the realignment of Sutherland Street and Rutledge Street, Kilmore 

• the disposal of land in Kilmore that is owned by VicTrack and has been identified for 
residential development 

• a GVW water storage facility in Kilmore 

• the Wandong Memorial Park. 

(ii) Submissions 

The Amendment attracted 11 submissions, including: 

• four submissions from referral authorities/agencies that supported the Amendment 
or specific elements of it (GVW, DELWP, GBCMA and VicTrack) 

• a submission from the EPA that did not object to the Amendment but provided 
comments on contamination issues 

• three submissions from affected or neighbouring landowners who supported the 
rezoning of the former rail line (Catherine Fasso, John Cellante and Mark Peters) 

• a submission from Hidden Valley Australia Pty Ltd that was resolved 

• a submission from the Friends of the Bendigo-Kilmore Rail Trail (FBKRT) that raised 
various issues in relation to the rezoning and use of the former rail line 

• one objecting submission from Kalocade Pty Ltd that opposed the rezoning of the 
former rail line. 

The only unresolved issues related to the proposed rezoning of the former rail line in Bylands 
(south of Union Lane) and Wandong (south of Arkells Lane) from PUZ4 to FZ. 
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1.2 Background 

Council advised that the zoning anomalies that the Amendment is intended to correct were 
either identified during the preparation of the Kilmore Structure Plan 2016 and the Wandong-
Heathcote Junction Structure Plan 2016, or were initiated by landowners who had requested 
a rezoning.1 

1.3 The Panel’s approach 

The Panel considered all written submissions made in response to the exhibition of the 
Amendment and submissions and other material presented to it during the Hearing.  All 
submissions and materials have been considered by the Panel in reaching its conclusions, 
regardless of whether they are specifically mentioned in the Report. 

Given that the only contested element of the Amendment was the proposed rezoning of the 
former rail line, the Panel has prepared an abridged report that focusses on that proposal. 

1.4 Discussion 

The Panel agrees with Council that the Amendment is necessary in order to correct various 
mapping anomalies and notes that the only opposing submissions related to the proposed 
rezoning of the former rail line from PUZ4 to FZ.  The issues related to this rezoning are 
discussed in the following chapter. 

The Panel is satisfied that the Amendment is strategically justified and is consistent with the 
relevant Ministerial Directions and Practice Notes, subject to its discussion and commentary 
about the contested rezoning in the following chapter. 

The Panel recommends that the Amendment be adopted as exhibited. 

 
1 Catherine Fasso and VicTrack 
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2 Issues 

2.1 The issues 

The issues are: 

• whether the section of former rail line should retain the PUZ4, be rezoned FZ or be 
rezoned to a different ‘public’ zone 

• whether Council has given appropriate consideration to potential contamination 
issues. 

The Amendment proposes the rezoning of the former rail line (shown on Figure 1) from PUZ4 
to FZ.  The rail line was part of the discontinued Wandong, Heathcote and Sandhurst line. 

Figure 1 Exhibited Farming Zone 

 

Council advised that the rezoning of this area had been initiated at the request of two affected 
landowners - Ms Fasso and VicTrack. 

Ms Fasso approached Council in 2018 and sought the rezoning of that part of her property 
that she believed had been incorrectly zoned PUZ4.  The area in question was part of the 
former rail line that had been purchased by Ms Fasso in 1994 in conjunction with land on 
either side of the line.  Ms Fasso submitted that at the time of purchase the land had been 
subject to the ‘general farming zone’. 

VicTrack also approached Council in 2018 and requested various rezonings, including the 
rezoning of its remaining landholding in this section of the former rail line.  Council advised 
that VicTrack sought the rezoning in order to facilitate its sale. 

Council noted that after the closure of the rail line in 1968, some land had been sold to private 
owners, and some had been retained in public ownership - vested in VicTrack.  Figure 2 shows 
the extent of private and public ownership of the land. 
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Figure 2 Ownership within the exhibited Farming Zone 

 

In 2017, Council prepared a feasibility study into the use of the rail line as part of a broader 
‘rail trail’.2  That study had contemplated a potential rail trail route following the former rail 
line, however, Council advised that the study had only provided “high level analysis” and had 
not taken into account that the route would “bisect various smaller properties in Bylands”. 

Council also advised that the “endorsed” study reflected Council’s position that it would not 
use “compulsory acquisition” to acquire land for the trail.  Council has not progressed the 
proposal since that time. 

2.2 The appropriate zone 

(i) Submissions 

Council supported the rezoning of the former rail line from PUZ4 to FZ and submitted that: 

• applying the PUZ4 to privately owned land was inconsistent with the Ministerial 
Direction on the Form and Content of Planning Schemes: 

A planning scheme may only include land in a Public Use Zone, a Public Park and 
Recreation Zone or a Public Conservation and Resource Zone if the land is Crown land, 
or is owned by, vested in or controlled by a Minister, government department, public 
authority or municipal council.3 

• the land owned by VicTrack needed to be rezoned to enable its sale. 

Council submitted that the FZ was the appropriate ‘replacement’ zone given the 
characteristics and location of the land, and was consistent with the use of the FZ on affected 
properties and in the surrounding area. 

 
2 Wallan to Heathcote Rail Trail Feasibility Study 2017 
3 Section 12 of the Ministerial Direction 
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While Council acknowledged the support of some submitters for retaining the VicTrack land 
in public ownership and potentially forming part of a rail trail, it noted that the rezoning did 
not preclude this and that other rail trails in the region were subject to a range of zones. 

Submissions from some of the affected landowners supported the rezoning, including 
Catherine Fasso, John Cellante, Mark Peters and VicTrack.  The private landowners submitted 
that the PUZ4 was an anomaly and that the land had previously been zoned ‘general farming 
zone’.  This suggested that there had been a zoning ‘translation’ error at some point, but 
Council was unable to confirm whether this had been the case.  These submitters also opposed 
any proposal to use their land as part of a rail trail. 

Ms Fasso noted that the PUZ4 bisected her property and submitted that the rail trail ‘proposal’ 
was not a relevant consideration in determining the appropriate zone for the land and was 
not a reason for retaining a ‘public’ zone over private land.  Ms Fasso also noted that some 
rail trails did not rely exclusively on former rail lines, and instead followed property boundaries 
and used road reserves. 

VicTrack supported the rezoning and advised that the land has “been declared surplus to 
transports needs and should align with the surrounding underlying zoning”. 

Lindsay Clay made submissions on behalf of the FBKRT and outlined its advocacy role and 
support for the rail trail project.  The FBKRT initially objected to the FZ rezoning, but 
subsequently confined its objection to the rezoning of the ‘public’ land owned by VicTrack.  
The FBKRT acknowledged that the ‘horse had bolted’ in relation to the privately owned land, 
but submitted that the VicTrack land should retain the PUZ4 until Council decides what to do 
with the rail trail proposal in this area. 

Leon and Montserrat Pezzimenti’s initial submission on behalf of Kalocade Pty Ltd also 
objected to the FZ, but like the FBKRT they subsequently confined their objection to the 
rezoning of the public land owned by VicTrack.  They submitted that this section of the former 
rail line had various environmental, habitat, landscape, cultural and historical features that 
warranted its retention as public land for recreation purposes and possible inclusion within a 
broader rail trail.  They queried whether the proposed FZ was appropriate for the land because 
the embankments and cuttings along the route and the various planning scheme overlays 
would constrain its use for farming. 

They also queried whether all of the land identified by Council as privately owned was in fact 
privately owned and suggested that the ownership of the land should be verified before the 
Amendment proceeds.  This concern reflected their submission that publicly owned land 
should not be rezoned. 

They concluded that all of the public land should have a ‘public’ zone that provides for its 
ongoing public ownership and use. 

(ii) Discussion 

The Panel agrees that the current application of the PUZ4 to the privately owned land is 
inconsistent with the Ministerial Direction on the Form and Content of Planning Schemes and 
that this land should be rezoned.  The Panel also agrees with Council that the FZ is an 
appropriate replacement zone given the rural character of the land and the broader area, and 
the existing application of the FZ within that area.  Although the Pezzimentis queried whether 
the land was appropriate for farming, and therefore the FZ, the Panel is satisfied that the FZ 



Mitchell Planning Scheme Amendment C139  Panel Report  1 July 2020 

Page 6 of 8 

is an appropriate zone for ‘rural’ land, regardless of whether it might be constrained for 
agricultural use. 

The rezoning of the land owned by VicTrack is also appropriate given that the land has been 
identified as being ‘surplus to requirements’ and is intended to be sold.  Surplus public land 
subject to a PUZ is typically rezoned prior to sale, consistent with Victorian Government Land 
Transactions Policy and Guidelines 2016 (the Guidelines).  The Panel is satisfied that the FZ is 
also an appropriate zone for this land and agrees with Council that the Comprehensive 
Development Zone Schedule 1 (Hidden Valley) that applies to the south (refer to Figure 2) 
would not be appropriate given that its purposes include residential development. 

The Panel acknowledges that the VicTrack land has a number of environmental, landscape, 
and scenic values that would be attractive as part of a rail trail or broader open space area, 
however this is not a reason for the Panel to oppose its rezoning.  The rezoning is necessary 
to implement the decision to sell the land, consistent with the Guidelines referred to earlier.  
The decision to sell the land is a matter for the State Government and it is open to Council to 
seek to purchase the land or advocate its transfer as part of the rail trail proposal that it 
assessed in 2017.  As Council noted, the rezoning would enable the land “to be purchased 
privately or purchased or leased by Council for future use as walking trail for Hidden Valley 
residents”.4 

The Panel agrees with Council’s observation that rezoning the land to the FZ (both the private 
and public land) does not preclude its use for a rail trail or other public use in the future, 
subject to appropriate agreements and approvals being achieved.  These are matters for the 
stakeholders and interested parties, and are not relevant to the Panel’s assessment of the 
Amendment. 

Finally, the Pezzimentis queried the ownership status of the ‘private’ land and whether parts 
of it might be publicly owned.  The Panel accepts Council’s advice and the title information it 
provided about the location of public and private land and also notes that it is consistent with 
the title information provided by VicTrack in its request for the rezoning.  In any event, the 
Panel is satisfied that all of this land should be rezoned, regardless of whether it is privately or 
publicly owned. 

(iii) Conclusion 

The Panel concludes that the exhibited rezoning of the former Wandong, Heathcote and 
Sandhurst rail line from PUZ4 to FZ is appropriate and should proceed. 

2.3 Potential contamination 

(i) Submissions 

The EPA did not object to the Amendment, but queried whether Council had had adequate 
regard to possible contamination of the land given its former use for railway purposes and 
whether “it is appropriate to rezone the land where a sensitive use may occur”.  These issues 
were expressed in the context of Ministerial Direction No 1 Potentially Contaminated Land 
(MD1) and General Practice Note Potentially Contaminated Land (PPN30).  The EPA submitted 
that: 

 
4 The Hidden Valley estate is to the south of the VicTrack land 
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Railway yards are listed in Planning Practice Note 30, Potentially Contaminated Land, 
as having a high potential for contamination. Similarly, rail lines, particularly those 
utilised by diesel powered locomotives and for freight transport, have potential for land 
and groundwater contamination issues.  There may also be site specific contamination 
risks associated with rail infrastructure such as the use of asbestos, treated timber 
sleepers or contaminated fill. 

Council noted that the EPA had not objected to the Amendment and submitted that it had 
appropriately considered the potential contamination of the land and concluded that the 
former rail line “has not been used for any purpose which could potentially contaminate land”. 

In support of this, Council advised that: 

• the land had only been used as a rail line and not as a ‘railway yard’ as referred to by 
the EPA and in PPN30 

• the rail line was closed in 1968 and the rail infrastructure was dismantled in 1975 

• the train service had predominantly used steam rather than diesel locomotives 

• a recent inspection had confirmed that all rail infrastructure has been removed and 
that there was no visible evidence of any contamination. 

Council also referred to two recent planning scheme amendments that proposed the rezoning 
of former rail line land, including: 

• the EPA “authorisation”5 of Amendment C151 that proposes the rezoning of a section 
of former rail line in Kilmore from PUZ4 to General Residential Zone (GRZ) 6 

• the approval of Amendment GC91 in July 2019 that rezoned another section of 
former rail line in Kilmore from PUZ4 to GRZ in July 2019. 

Council noted that Amendment C139 proposes a similar rezoning and that neither of these 
other proposals had raised contamination concerns. 

Council also submitted that: 

There is limited opportunity for new sensitive uses on the former railway land, as under 
the provisions of the Farming Zone dwellings require a permit and due to the lot sizes 
of the affected properties further subdivision is prohibited. 

(ii) Discussion 

The “purpose” of MD1 is “to ensure that potentially contaminated land is suitable for a use to 
be allowed under an amendment to a planning scheme and which could be significantly 
adversely affected by any contamination”.  It requires that “a planning authority must satisfy 
itself that the environmental conditions of that land are or will be suitable for that use” and 
provides requirements for how a planning authority must do this. 

The consideration of MD1 is typically triggered when an amendment proposes a zone that 
allows for “sensitive use” of the land when the existing zone does not.  In this instance, the 
current PUZ4 allows for sensitive uses with a permit and in some instances without a permit.7 
In this context it is arguable whether MD1 applies, however it is appropriate that the Panel 
respond to the broader matters raised by the EPA and Council’s response. 

 
5 In accordance with Ministerial Direction 19 that relates to planning scheme amendments that might “significantly impact 

the environment, amenity and human health” 
6 This amendment was on exhibition at the time of the C139 Hearing 
7 The use must be for the purpose described in the Table to the Clause (Transport) and must be carried out on behalf of 

the public land manager 
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The Panel is satisfied that Council has informed itself about the potential contamination of the 
land, based on its knowledge and investigations of the former land uses and its experience 
with other Amendments that have rezoned former rail land in the area.  Notably, the Panel 
was advised that the rail line had not been used as a “railway yard”, a use identified as having 
high potential for contamination in PPN30. 

In relation to the VicTrack land, the Panel notes that the Victorian Government Land 
Transactions Policy and Guidelines 2016 (the Guidelines) include a “due diligence” 
requirement that: 

Prior to the disposal, acquisition or lease of land, Victorian Government agencies must 
conduct an appropriate level of due diligence to ensure they are fully informed of the 
status and attributes of the land. 

The Guidelines include a specific reference to “contamination” that includes: 

Where an agency (as the seller or acquirer) suspects land to be contaminated, it must 
complete an initial review of the land’s past and present uses, as well as surrounding 
land uses to qualitatively assess the potential for contamination to be present, in 
accordance with the Potentially Contaminated Land Planning Practice Note (DSE 2005) 
and Ministerial Direction No 1, Potentially Contaminated Land.8 

The Panel understands that the sale of this land would require consideration of the Guidelines, 
including the possible need for a contamination assessment.  To inform this process, Council 
should provide a copy of the EPA’s submission to VicTrack.  It should also provide a copy of 
the submission to the other landowners affected by this rezoning for information purposes. 

Finally, the Panel notes that under the FZ, the sensitive uses identified by the EPA would 
require a buildings and works permit and a use permit, and that the permit process would 
provide an opportunity to further consider possible site contamination if Council considered 
that necessary. 

(iii) Conclusion 

The Panel concludes that Council has adequately responded to the matters raised in the EPA 
submission and that, on the basis of the information provided to it, there are no 
contamination issues that preclude the rezoning from proceeding. 

 
8 Victorian Government Land Transactions Policy and Guidelines p5 


